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African-Americans face deep and per-
sistent challenges in succesfully navigat-
ing the American legal system. African-
Americans are incarcerated at six times
the rate of whites, and on average black
men receive prison sentences that are
roughly 5% to 10% longer than white men
who commit similar crimes. [6] Such diffi-
culties are not isolated in the criminal jus-
tice system, but also extend to civil suits,
such as divorce and child custody case,
landlord-tenant disputes, or employment
matters. One study reports that African-
Americans are more than twice as likely as
whites to start a lawsuit without a lawyer,
and the percentage of African-Americans
who finish their suit without ever hav-
ing a lawyer is three times as high as
the corresponding percentage for whites.
[30] The devastating consequences of in-
adequate legal representation have been
much discussed in the criminal context,
but the consequences of poor access in the
civil system are no less serious, if perhaps
less visible. Relationships in the work-
place, in the market, and in the domestic
sphere are regulated by laws, which re-
quire enforcement mechanisms to ensure
that these laws are actually followed. Of-
ten in America, the primary enforcement
mechanism is the private right of action
rather than the creation of a centralized
“policing” agency. [13] In this scheme, if
I am harmed by someone else violating

the law, I do not report that person to an
authority that will investigate and pun-
ish, rather I take that person to court to
establish that the law was violated and
that I deserve compensation. In many
policy areas, if a community lacks access
to civil courts it will have diminished pro-
tection from unlawful behavior by others.
In equilibrium, we should expect commu-
nities that are less protected by the laws
to be more frequently victimized by un-
lawful acts.

Although it is commonly thought that
there is a significant “representation gap,”
the reason why this gap exists remains
poorly understood. In particular, we
do not know whether the problem is
that African-American’s are not seeking
out legal representation as frequently or
whether they are seeking out represen-
tation and having a harder time actu-
ally securing it. If lawyers are on aver-
age more reluctant to take on African-
American clients, we would also like to
know why. Are lawyers screening poten-
tial clients based on preconceptions about
that client’s income or social or educa-
tional status? Does the race of a lawyer
affect their likelihood to take on clients
of that same race? The answers to these
questions affects the policy prescriptions
that one would make to combat this social
ill.

This article attempts to answer these

1

Discussion Draft: Do Not Cite



question through a factorial experimen-
tal research design patterned after the
resume studies popularized by Bertrand
and Mullainathan.[10]: The study’s basic
plan is as follows. First, we collect emails
from State Bar Association websites, to
which we send messages asking if the at-
torney will consider taking a case. The
“treatment” in this context is the con-
tent of each message. For example, one
lawyer might receive an inquiry from Ja-
mal Washington, a 32 year old software
engineer who felt he was wrongfully termi-
anted from his 80,000 dollar per year job.
Another lawyer might receive an email
from Timothy McMullen, another soft-
ware engineer, who also felt he was wrong-
fully terminated from his 80,000 dollar per
year job. In this case, the varying fac-
tor would be the race-associated name of
the requester. Other treatment factors
which we varied included: gender, age,
occupation, income, type of case, case
severity, length of email request, and the
strength of the racial assocation of the
client’s name.

After sending out our email requests
for representation, we recorded three fea-
tures of the response. First, we recorded
whether the individual did receive a re-
sponse. Second, if they did receive a re-
sponse we recorded how long it took to
receive it. Third, we coded the responses
in terms of the content of the reply. 1

The coding scheme is indicated in Table
II and was devised based on the responses
from an initial expoloratory survey and
after consultating with several experts on
client-attorney interactions and access to

1N.B. text is colored with this type-face to flag
the reader’s attention to content that is still in
flux and where feedback is particularly necessary.
Figures, tables, or design details aluded to here
may not exist in the current draft or could change
significantly in the final paper.

justice issues. The basic point of this ef-
fort is to note that a response of “sorry,
not interested” is not signficicantly differ-
ent from a no-response, and an ordinal
coding scheme allows us to get a rough as-
sessment of how quality of response varies
in response to treatment factors.

One of the more salient aspects of our
research design is that, in contrast to
some previous email correspondence stud-
ies, we pay relatively more attention to
the distinction between treatment fac-
tors and treatment levels. In Bertrand
and Mullainathan’s study, for example,
the authors only use names that approx-
imately thirty out of thirty people would
say belong to a black person and names
that almost thirty out of thirty people
would say belong to a white person. Most
individuals do not have names that are
racially identified to such a high degree.
Although one can argue that it is reason-
able to think that the disparate racial ef-
fect must exist to a lesser, but still signif-
icant, degree for individuals with names
that are less racially identified, how that
effect drops-off is a matter of guess-work.
Perhaps only individuals whose names are
“very black” or “very white” get treated
differently because of that racial assoca-
tion, while the majority of people with
names that are less strongly associated
do not seem to get treated much differ-
ently at all. Is the effect confined only
to the extreme level one has chosen to
study? With an experiment only done at
two extreme levels, we have essentialy no
power to confirm or refute such hypothe-
ses. Although many studies have shown
that discrimination at two extreme levels
does exist in many context, (e.g. [5, 8, 7,
33, 38]) none to my knowledge has con-
sidered the more nuanced, yet more fun-
damental question about the outcomes of
people falling between those two levels.
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Another issue that our paper explores
in some detail is whether the behavior of
spam filters might explain some of the re-
sults in question. Even if an email corre-
spodence study does show rigorously that
there is a difference in response rates for
people with one kind of identity versus
people with another kind, they do not rule
out the possibility that this outcome is
better attributed to the behavior of the
inbox than the human who owns it. The
risk of failing to examine this question is
that one gets the wrong target: perhaps it
is not the legal community that needs to
act to address this potential access to jus-
tice issue, but rather Google, Microsoft,
and other popular email providers. We
explore this issue in two ways: first, we
setup many email accounts with several
large providers and look at the default be-
havior on the very messages we send. Sec-
ond, we embed a pixel sized image, which
is generally undetectable to the naked eye
that is able to notify us when an email is
actually opened and therefore not sent to
the spam folder. We find that.

The Article proceeds as follows. We
first describe some previous research into
access to justice questions and the corre-
spondence study literature out of which
this study grew. Next, we describe and
report the results of our pilot study used
to determine sample size for the main
study, as well as get a rough estimate of
the treatment effects we could expect to
see. We then present the design of the full
experimental design before discussing the
study’s result. We conclude by discussing
some of the study’s weaknesses and sug-
gesting future directions for research.

1 Previous Research

The literature on correspdence studies
discusses three kinds of discrimination:
preferential, statistical, and implicit dis-
crimination. Preferential . . . (more to
come)

2 Pilot Study

We decided to do a small pilot study
in order to obtain rough estimates of
the response rates of lawyers to potential
clients, the size of the effect we might ex-
pect to see from a larger, and the quality
of responses that individuals receive from
lawyers.

First, we obtained the email addresses
of all active members of the California Bar
who have obtained a state certification in
Criminal Law. Only a small minority of
lawyers who practice criminal law in Cal-
ifornia have such a certification, however
focusing on this population allowed us
to have more confidence that the lawyer
would be willing to take the kind of case
described in the email. We further shrunk
this list by pruning lawyers whose email
or physical address indicated that they
were prosecutors or public defenders not
engaged in private practice, and therefore
unlikely to respond to our emails. The
primary justification for departing from
the full list of California Bar member in
defining our sampling population is that
response rates will be much lower if one
does not make an effort to match the kind
of case one is writing about to the kind
of lawyers one is contacting. Moreover,
acquiring the email addresses of lawyers
with the certification was relatively eas-
ier than acquiring the email addresses of
lawyers who indicated that they were in-
terested in criminal law, and also a bet-
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ter signal that their interest was genuine.
Although we admit that lawyers with a
certification in criminal law do differ sys-
tematically from lawyers without a cer-
tification, perhaps in ways that are not
predictable, we do not see any particular
reason to think that lawyers with certifi-
cations approach client-intake any differ-
ently than other lawyers, although this is
an assumption we hope to check in the
larger study. For the purposes of the pi-
lot study, we presume that our sample is
fairly representative of lawyers, both in
California and around the United States.
We check this assumption in the larger
study where we focus on lawyers who
work on a wider array of cases.

We designed our interventions to ex-
plore three of the most significant identity
factors for discrimination - race, gender,
and income - at two levels. We replicated
this 23 factorial design 12 times, so that
our overall sample size was 96.

After reading some requests for repre-
sentation provided to us by a legal non-
profit and a lawyer in private practice,2

we were able to draft the following tem-
plate for an email that would be sent to
the email addresses we had gather, based
on a routine, uncomplicated criminal mat-
ter.

To Whom It May Concern,

My name is {full name} and I
am a 34 year old medical sales
representative (income around
{income} per year). Two

2The organization and attorney we worked
with had standing policies, visible on their web-
sites, never to accept clients by email, and only
shared with us emails from individuals where rep-
resentation was declined. Therefore, the materi-
als shared with us were not“client emails” and
there was no violation of attorney-client confi-
dentiality.

nights ago I was stopped for
drunk driving by two policemen.
I had my license suspended and
my car towed. I had been drink-
ing that night, but I did not feel
I was too drunk to drive. If
anything I was just tired. Af-
ter I was pulled over they tried
to give me a brethalyzer but I re-
fused. Now they say I can’t drive
for a year, but that just can’t
work for me since my employer is
located thirty-five minutes from
my home and public transporta-
tion can’t get me there. I am
looking for a lawyer to overturn
that suspension and get me back
my license, and keep my record
clean. Please let me know if you
can take my case, and if so how
we should go forward.

Best,

{first name}

Next, we picked names for our potential
clients and setup email accounts for them.
A previous correspondence study[10] had
looked at birth records in order to deter-
mine which first and last names were in
fact highly corrolated with race, and also
surveyed thirty individuals asking what
they thought the race of an individual
with that name would be. We chose
names with the strongest reported associ-
ation according to that study: Brad and
Laurie for “white” potential clients, and
Darnell and Latoya for “black” potential
clients. All the names were indicated in
the survey as having close to 100% agree-
ment among 30 individuals as to what
that likely race would be. We also chose
last names based on the work of the pre-
vious study authors: McCarthy would be
the surname of Brad and Laurie, Jackson
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would be the surname of Darnell and La-
toya. All sending addresses were created
with the same, popular email provider.
The particular email provider was chosen
so that the accounts could have email ad-
dresses of the form “First-Last@xxx.xxx”

The emails were sent out and we
recorded whether a reply was received
within two weeks. In a DUI case such as
this one in California, an individual must
contest their suspension within 10 days
or else forfeit their right to do so, there-
fore a reply later than 2 weeks would be
useless to our hypothetical clients, and an
experienced DUI lawyer would know this.
In fact, almost all responses were received
within 2 days.

Tables 1a and 1b presents the mean re-
sponse rates in the experiment and the
number of responses received, Table 1c
presents an ANOVA table of the results,
while Table 1d presents a linear regression
on the three factors. Unless otherwise
indicated, all reported p-values are not
adjusted to account for multiple-testing.
Figure 1 shows some effects plots, while
Figure 2 shows the results of a random-
ization test. Our pilot study found evi-
dence of an effect of race (p-value <0.05),
while also giving some evidence that there
might be an effect of gender (p-value
<0.2). More interestingly, the ANOVA
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Figure 1: Effects

table and linear regression both suggest
that the effect of income is 0, but an ex-
amination of the mean response rates by
groups clearly reveals that income is a sig-
nificant factor, except only when it is in-
teracted with gender. Among potential
clients who claimed to make 40,000 dol-
lars, the response rate was the same re-
gardless of gender, about 30%. However,
among potential clients who claimed to be
making 80,000 dollars, the response rate
for women was only 17%, while the re-
sponse rate for men was about 42%. In
other words, increasing income resulted in
higher response rates for potential male
clients, on average, while resulting in de-
creased response rates for potential female
clients.

That the pilot study was able to sta-
tistically detect some differences between
the treatment groups is in part because
the effects observed are so large. The re-
sponse rates for whites were more than
twice that for blacks (0.396 v. 0.188),
were fifty percent higher for men than
women (0.354 v. 0.229), and two-and-a-
half as high for affluent men as for affluent
women (0.417 v. 0.167).

Overall the pilot study found evidence
suggestive of large disparities in access to
lawyers based on identity characteristics,
however due to the small sample size we
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Figure 2: Randomization Test
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(a) Response Rates

Rates Overall

Overall 0.292

White 0.396
Black 0.188 White Black

Male 0.354 0.5 0.208
Female 0.229 0.292 0.167 Male Female

80k 0.292 0.375 0.208 0.417 0.167
40k 0.292 0.417 0.167 0.292 0.292

(b) Response Counts

Counts Overall

Overall 28

White 19
Black 9 White Black

Male 17 12 5
Female 11 7 4 Male Female

80k 14 9 5 10 4
40k 14 10 4 7 7

(c) ANOVA

Df Sum Sq Mean Sq F value Pr(>F)
race 1 1.04 1.04 5.19 0.0252
gender 1 0.38 0.38 1.87 0.1752
income 1 0.00 0.00 0.00 1.0000
race:gender 1 0.17 0.17 0.83 0.3647
race:income 1 0.04 0.04 0.21 0.6498
gender:income 1 0.37 0.37 1.87 0.1752
race:gender:income 1 0.17 0.17 0.83 0.3647
Residuals 88 17.67 0.20

(d) Linear Regression

Estimate Std. Error t value Pr(> |t|)
(Intercept) 0.1250 0.0913 1.37 0.1744

White 0.2083 0.0913 2.28 0.0248
Male 0.1250 0.0913 1.37 0.1744

80,000 -0.0000 0.0913 -0.00 1.0000

were not able to show that all of these
effects were statistically significant. A
larger study should be able to assess these
effects, however, and it is to the design of
this experiment that we shall now turn.

3 Experimental Design

For the larger experimental design, we are
interested in similar questions about the
effect of identity characteristics about re-
sponse quality and response rates. Yet
we are also concerned that the effects we
find might be confined to certain subsets
of the legal community, certain kinds of

cases, and depend upon how severe the
case is, since more severe cases will in-
volve a more involve attorney-client rela-
tionship. Table 2 indicates the factors we
intend to explore in the larger study.

3.1 Acquiring Attorney
Emails

Possible states to acquire emails from
include California, Florida, Michigan
(which has about 3000 criminal lawyers
listed on its bar directory), Georgia
(which has about 8000 criminal lawyers or
so on its bar directory), Ohio has about

6
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Table 2: Factors

Levels
Factor 1 2 3 4 5

Gender M F
Email Length Short Long
Email Quality Low High

Severity Low High
Age 20s 40s 60s

Occupation Low Medium High
Income Low Medium High

Race-Name Id 100% White 50-50 75% Black 100% Black
Case Type Criminal Employment Property Family Law Constitutional Torts

8000. Washington state has 3000 matches
to criminal law and there is good indica-
tion of the size of their practice. These
states look like they will be scraped fairly
easily. Some efforts will be made to ex-
clude those attorneys who are not work-
ing in private practice. Very likely we will
have to restrict our focus to states where
the bar gives some indication of the sub-
field in which the attorney works.

3.2 Defining Race-
Associated Names

We use birth records to determine what
names are racially identified. Comprehen-
sive last name data can be found through
the census for 1990 and 2000, so we have
a reasonable place to get the relative fre-
quency of last names. First name data
is harder. New York City data exists
through Data.gov. Several papers by
economists, including [23, 10] have some-
how acquired birth records from several
state and inferred the name distribution.
I will try to get my hands on those as well.

We then conduct a survey to verify
the name is perceived as being about as
racially correlated as it is in fact. We tar-

get the lawyer subpopulation by a) con-
ducting the survey at Harvard Law School
or b) performing the survey at a lawyer
conference (e.g. Annual ABA meeting).

3.3 Obtaining Realistic
Email Templates

We work with various legal clinics at Har-
vard to get sample letters from clients and
obtain consent from potential clients to
use their letters in our study.

3.4 Spam-Filter Tests

We setup email accounts with some
of the largest email providers, includ-
ing GMAIL, AOL, HOTMAIL, MI-
CROSOFT. We send emails spoofing the
identity of possible senders. We vary
the content of the message and the name
of the sender, using another full facto-
rial experiment to determine the binary
response rate of whether a name-gender
goes to spam or not.
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3.5 Fractioning the Factorial
Design for Greater Effi-
ciency

Full-factorial designs have nice proper-
ties that simplify anaylsis of the dta that
one ultimately collects. However, they
are quite inefficient: for example the
full-factoral design described in Table II
would require at least 24×33×4×5 = 8640
lawyers to be contacted, and that’s as-
suming one only sends out one letter with
each treatment combination. Since we are
primarily interested in two way interac-
tion, however, and many of the factors
are not actually of direct interest but are
included primarily to ensure robustness,
it is advisable to use a fractional facto-
rial design, wherein some combinations of
treatment factors are not included.

4 Results for Larger

Study

To come.

5 Discussion of the

larger study

To come.
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