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At least since the 1930s, corporate governance scholars have described the corporate 

election system as fundamentally flawed.1 The most typical criticisms in this vein are that the 

proxy-voting system is expensive,2 that the rate and the quality of participation in these contests 

are low,3 and finally that shareholder elections provide little to no constraint on corporate 

leadership.4  To a certain extent, these problems are mutually reinforcing. If elections were not so 

expensive, shareholders might choose to conduct elections more frequently, perhaps encouraging 

greater shareholder oversight of corporate officers and directors.5 If shareholders showed more 

interest in thoughtful participation, then perhaps fewer elections would have to be conducted to 

put management on guard, thereby decreasing the amount corporation would have to spend on 

maintaining a legitimate form of democratic government. 

In recent decades, corporate governance experts have added to these traditional concerns 

by identifying a host of problems with the mechanics of proxy voting in the United States. For 

example, Kahan and Rock have described the problems that fast-clearing of stock shares have 

introduced into the voting system, which include rampant over-voting of shares, even more 

rampant under-voting of shares, and election results that are infrequently verified and often 

unverifiable.6 Or, to take another example, Hu and Black have described how sophisticated 

investors may use trading maneuvers like short-selling to get voting rights in a corporation in 

                                                
1 See Frank H. Easterbrook & Daniel R. Fischel, Voting in Corporate Law 26 J.L. & ECON. 395, 
395 (1985) (discussing a classic treatise on corporate law by Bearle and Means). 
2 See, e.g., id. at 402. 
3 See, e.g., id. at 396. 
4 WILLIAM T. ALLEN, REINIER KRAAKMAN, & GUHAN SUBRAMANIAN, COMMENTARIES AND 
CASES ON THE LAW OF BUSINESS ORGANIZATIONS, 154-155 (4th ed. 2012). “ Managers are 
constrained not by shareholder votes but by the pressures exerted by multiple markets: the 
product market . . . the capital market (which must be accessed for funds), and most 
dramatically, the market for corporate control'.” 
5 See Easterbrook & Fischel, supra note 1, at 402-403. It should be noted that the authors would 
not necessarily have considered greater oversight necessary or desirable. 
6 See generally, Marcel Kahan & Edward Rock, Hanging Chads of Corporate Voting, 96 GEO. L. 
J. 1227-1279 (2008). 
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which they have no economic interest, or may even have an economic interest against.7 In 2010, 

the Securities and Exchange Commission recognized the validity of these and similar criticisms 

and began soliciting advice on possible solutions. 8 No definite action has yet been taken, 

however. Although not so theoretical as earlier lines of criticisms, the practical difficulties 

involved with fitting democracy and our contemporary system of stock ownership appear both 

fundamental and intractable. As one commentator has aptly put it, “the ramshackle voting system 

itself needs reengineering.”9 

Although a number of proposals to “retool” the shareholder election system have come 

forward,10 to my knowledge no one has made a serious attempt to describe how the corporate 

system might be truly reengineered to deal with these myriad problems. To approach this 

challenge, corporate scholarship would do well to look to the work of political scientists who 

have developed a variety of election mechanisms for revealing the preferences of a democratic 

electorate.11  In particular, political scientists have long known that when dealing with an 

electorate that has only limited resources to commit to participation, one of the most effective 

ways to reveal collective preference is to use survey sampling, or “polling” as it is more 

popularly known.12 Political scientists have discussed at length a number of ways that survey 

sampling could be applied to the democratic process.13 Indeed, Athenian Democracy used to 

                                                
7 See generally, Harry T.C. Hu & Bernard Black, Empty Voting and Hidden (Morphable) 
Ownership, 61 BUS. LAW. 1011-1070. 
8 Concept Release on the U.S. Proxy System, Exchange Act Release No. 3052, 2010 WL 
2779423, at 29, 60-63 (July 14, 2010) [hereinafter Concept Release]. 
9 Jeffrey N. Gordon, Proxy Contests in an Era of Increasing Shareholder Power, 61 VAND. L. R. 
475, 477 (2008). 
10 See, e.g., Concept Release, supra note 8; see also, Kahan & Rock, supra note 6. 
11 See, e.g., JOHN GASTIL, BY POPULAR DEMAND: REVITALIZING REPRESENTATIVE 
DEMOCRACY THROUGH DELIBERATIVE ELECTIONS 68-89 (2000). 
12 Sidney Verba, The Citizen as Respondent: Sample Surveys and American Democracy, 90 AM. 
POL. SCI. REV. 4 (1995); But see, generally, ADAM J. BERINSKY, SILENT VOICES: PUBLIC 
OPINION POLLS AND POLITICAL PARTICIPATION IN AMERICA (2004). 
13 See, e.g. GASTIL, supra note 11, at 112-138.  
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select public officials based system to select public officials.14 While no modern state has gone 

so far as to pick elected representative based on who comes out ahead in a statistical survey, 

significant matters have been decided using such processes.  Sampling-based democratic 

procedures have been brought “from the world of science fiction into the realm of the 

possible.”15  

The purpose of this paper is to explore how survey-sampling methods might be used to 

create a plausible alternative to the proxy voting system. Although there are some legal barriers 

to the implementation of such a system, these turn out to be minimal, may not exist in every 

state, and are better left to another paper for full exploration.  Indeed, another goal of this paper 

is to show how corporate election scholarship could benefit from the use of vocabulary borrowed 

for statistics and survey research, as the resulting intellectual framework may prove useful for 

the discussion of yet other reforms. Part I of this paper provides background on survey sampling 

techniques, explaining what they are and how they are used in a variety of mechanisms designed 

to reveal preferences.  Part II explores the relationship of corporate governance to survey 

sampling techniques in the status quo, while Part III shows how a survey designer would think 

through the problem of designing a survey to fit a corporation’s need to elect a board of 

directors. The Conclusion discusses the comparative advantages of the survey sampling 

alternative over proxy voting, and suggests further lines of questioning that might be explored 

before legislatures and courts allow for corporations do elections by survey sampling.   

I. Understanding Survey Sampling 

[I have redacted this background material for application purposes] 

II. Survey Techniques and Corporate Governance 

                                                
14 See MOGENS HERMAN HANSEN, THE ATHENIAN DEMOCRACY IN THE AGE OF DEMOSTHENES 
(J.A. Crook trans., 1999) (1991) 49-52, describing the origin and significance of “sortition.” 



 Shareholders As Strawholders Libgober 4 
       

Although States have experimented with a number of changes in survey techniques over 

the years, corporate board elections has remained remarkably stable.16 It is true that corporations 

have experimented with cumulative voting system in a way that state governments have not.17 

Yet in terms of data-collection, question design, and sample design, the political sphere has 

proved much more dynamic than the corporate one.  The “one-share one-vote” paradigm had 

already become nearly universal by the end of the 19th century,18 supplanting “one-shareholder 

one-vote” which initially had been more prevalent.  Bearle and Means’ 1932 treatise on 

corporate law describes “vote-by-proxy” as a means of data-collection and question design that 

is remarkably similar to our current system.19  Of course, it is not correct to say that there have 

been no changes in the mode of data collection or the design of questions.  Electronic voting has 

supplemented this earlier mode of data-collection in the last decade.20 In the last fifty years 

“street-name” holding has made it necessary for separate proxy-service firms to take over aspects 

                                                                                                                                                       
15 GASTIL, supra note 11, at 136. 
16 Compare Easterbrook & Fischel, supra note 1, at 399-400 with HORACE WILGUS, PRIVATE 
CORPORATIONS 151, 169, 254-255 (LaSalle Extension University, Chicago 1914). 
17 Although such experimentation was already being engaged in one hundred years ago in 
Corporations, id. at 255, while Illinois did allow for cumulative voting up until 1980. André 
Blais & Louis Massicotte, Electoral Systems, in COMPARING DEMOCRACIES 2, at 40, 42 
(Lawrence LeDuc et al. eds., 2002). 
18 Grant M. Hayden & Matthew T. Bodie, One Share, One Vote and the False Promise of 
Shareholder Homogeneity, 30 CARDOZO L. REV. 445, 471 (2008). 
19 ADOLPH A. BERLE & GARDINER C. MEANS, THE MODERN CORPORATION AND PRIVATE 
PROPERTY, 81 (1932). “The management is, in most cases, elected annually at a stockholders' 
meeting, notice of which must be sent to every stockholder entitled to vote. With this notice is 
usually sent a proxy slip which the stockholder is requested to sign and return. By doing so he 
creates the two or three people named in the proxy his agents, and empowers them to vote his 
shares at the annual meeting . . . .The normal apathy of the small stockholder is such that he will 
either fail to return his proxy, or will sign on the dotted line, returning his proxy to the office of 
the corporation. In the ordinary course of events, only one such request is received by the 
stockholder at the time of each election.” 
20 ALLEN ET AL., supra note 4, at 162. 
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of data-processing.21  Yet in the most significant respects, the outline of the board election has 

remained constant. 

In the hundred years or so since the corporate election system crystalized into its current 

form, our understanding of survey techniques has grown by leaps and bounds. Indeed, the 

academic study of survey design did not seriously begin until at least the 20th century, “and 

much of the growth in the use of surveys has occurred since the 1930s.”22  Of these, the most 

relevant development for our purpose is that statisticians have gone from believing that accurate 

information about the attitudes of a population could only result from contacting all the 

individuals in the population to understanding that targeted random studies may in many 

instances yield more accurate information,23 and if properly done should generate results that are 

not discernibly worse.24 In short, according to the best statistical intuition of the 19th century, 

asking all the shareholders for their opinion was the safest way to get the opinion of all the 

shareholders, but already by the middle of the 20th century this method was being abandoned.25 

Unlike most shifts in consensus among academics, the sea change in statistics was swift 

and came, more or less, in response to a single event.26  In 1936, a young pollster and syndicated 

columnist George Gallup made an ambitious and highly publicized bet that he would not only 

predict the winner of the 1936 political election, but that he would do so more accurately than the 

                                                
21 Concept Release, supra note 8, at 16; Kahan & Rock, supra note 6, at 1237-1244. 
22 GRAHAM KALTON, supra note 20, at 5-6. 
23 James D. Wright & Peter V. Marsden, Survey Research and Social Science, in HANDBOOK OF 
SURVEY RESEARCH 8 (James D. Wright & Peter V. Marsden eds., Emerald 2nd Ed. 2010) 
24 GRAHAM KALTON, supra note 20, at 6. 
25 Clyde Tucker & James M. Lepkowski, Telephone Survey Methods: Adapting to Change, in 
ADVANCES IN TELEPHONE SURVEY METHODOLOGY 4 (James M. Lepkowski et al. eds., 2008). 
See also, S.S. Wilks, Representative Sampling and Poll Reliability, 4 PUB. OPINION Q. 2, 262 
(June 1940). 
26 Wright & Marsden, supra note 57, at 8. 
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leading pollster of the day, The Literary Digest.27  If he lost the bet, he promised to refund the 

money he had received over the past year from all the newspapers that had subscribed to his 

poll.28  To put this daringness in perspective, Literary Digest was one of the largest magazines in 

existence, had correctly called the winner of every election since 191629, and, in 1932, had been 

within one percentage point of Roosevelt’s ultimate vote.30  Yet when the time came to predict 

the election, the upstart Gallup correctly predicted a Roosevelt landslide, while the former titan, 

Literary Digest, predicted Landon would win 54-40.31  Roosevelt’s actual margin of victory was 

twenty-four percent.32   

Today statisticians have an understanding of what went wrong with the Literary Digest 

poll.33 The problem was introduced by the sample design and aggravated by the choice of data 

collection mechanism.  Literary Digest sent letters to 10 million people, roughly one in five 

Americans at the time, asking them for their vote.34  This list was assembled by combining the 

subscriber list of the magazine, telephone owners, and those driving registered automobiles.35 On 

its face, such individuals were more likely to be of a higher socio-economic class than the typical 

voter,36 but this bias alone does not fully explain the problem.  More important was the fact that 

by conducting the poll by mail and relying on recipients to participate if they felt like it, the 

                                                
27 The First Measured Century, (PBS special produced in 2000) transcript available at 
http://www.pbs.org/fmc/segments/progseg7.htm 
28 Id. 
29 Id. 
30 Peverill Squire, Why the 1936 Literary Digest Poll Failed, 52 PUB. OPINION Q. 125, 126 
(1988). 
31 Landon. 1,293,669; Roosevelt 972,897, THE LITERARY DIGEST, Oct. 31, 1936 at 5-6. 
[hereinafter Literary Digest]. 
32 1932 Electoral College Box Scores, http://www.archives.gov/federal-register/electoral-
college/scores.html#1932 Historical Election Results (last visited July 19, 2013). 
33 Squire, supra note 64, at 126. 
34 Literary Digest, supra note 65, at 5-6. 
35 Squire, supra note 64, at 126-127. 
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survey invited “non-response bias.” When only 15% of people sent ballots back, the minority 

that does respond may have different traits from the 85% who do not.  In theory, whatever traits 

cause higher response may be uncorrelated with the qualities that the survey tries to measure, for 

this reason having little impact on the ultimate statistic one is after.37 Non-response did not give 

rise to substantial bias in the 1932 election, for example, when Literary Digest correctly 

predicted a Roosevelt victory. Yet in 1936 Republicans may have especially appreciated the 

chance to express their anger at Roosevelt, widely considered a socialist, while Langdon may not 

have provoked such strong feelings in Democrats. Non-response in the Literary Digest poll may 

have exaggerated the size and importance of this enthusiasm gap, causing the poll to wildly 

underestimate the number of Americans who supported Roosevelt and overestimate the number 

that supported Landon. With an appreciation of the dangers introduced by non-response bias, the 

once popular “straw poll” model of survey samples, where large numbers of ballots are sent 

through the mail to whomever cares to respond, became so disfavored that it is today only used 

to address “trivial matters like determining who is the public's favorite television or movie 

star.”38  Indeed, “[Statisticians] are all aware of the flaws inherent in such surveys and why their 

results should rarely be believed. ”39   

While statisticians have learned to be careful when using “vote by mail” as a data 

collection mechanism and to be alert for “non-response bias,” the corporate election system has 

continued to use what amounts to a straw poll, a survey technique which “almost every book on 

presidential elections or survey methodology contains some scathing reference to.”40  In 

                                                                                                                                                       
36 Harold F. Gosnell, How Accurate Were the Polls?, 1 PUB. OPINION Q. 97, 103 (1937). 
37 GROVES ET AL., supra note 18, at 17-18. 
38 Squire, supra note 64, at 132. 
39 Squire, supra note 64, at 132. 
40 Id. at 125. 
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particular, the proxy voting system has a sample design that in theory gives all shares an equal 

chance of being voted, since all shareholders are sent proxies, but in practice has a difficult time 

notifying the holders of certain shares that their vote is requested.41  The reason is that many 

shareholders are only “beneficial owners,” meaning their shares are actually owned via a stock 

index or mutual fund, and the shareholders have entered agreements stating that the shareholder 

“objects” to being notified of such requests.42 Often, this agreement is by default and the 

shareholder will have no awareness of whether they are an “objecting” or “non-objecting” 

beneficial owner.43 As a result, the sample design is such that the votes cast will over-represent 

those who directly hold their shares or who are non-objecting beneficial owners.  The effects of 

this overrepresentation are unclear, as some reports suggest that most, though not all, objecting 

beneficial owners are institutional investors.44  Even so, the reasonable suspicion must be that 

institutional investors with larger stakes in public companies are significantly more likely to 

receive and respond to proxy voting requests that retail investors with smaller holdings.45  

Therefore, the sample design of the proxy voting system probably skews toward more “big” 

investors, similar to the way that the Literary Digest poll skewed toward affluent households. A 

second problem with the proxy voting system is that the mode of data collection involves 

solicitation via mail, be it electronic or print, just as the Literary Digest poll did, opening the 

door for further sources of bias stemming from variance in the costs to participate and benefits 

                                                
41 Concept Release, supra note 8, at 66-70. 
42 Id. 
43 Id. at 72.  
44 Id. at 68 n.153. 
45 Transcript of Roundtable on Proxy Voting Mechanics, 17:22 – 18:5 (May 7, 2007) [hereinafter 
SEC Roundtable], available at  
http://www.sec.gov/spotlight/proxyprocess/proxy-transcript050707.pdf . 
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from participation among shareholders.46  In particular, board elections are notorious for their 

high rates of non-response, especially among retail investors.47 In fact, because so few beneficial 

owners participate, board elections would frequently fail to reach a quorum if brokers were not 

empowered to vote for their clients in the event that clients do not send a proxy.48  

Indeed, in at least one way, proxy voting is even more dubious than the Literary Digest 

straw poll.  At the very least, the responses that Literary Digest did receive were fairly reliable 

indications of the respondent’s preference.  Yet the response that is received in corporate board 

elections is difficult to assess and is not necessarily the same as the preference of the intended 

respondent.  As was just noted, in the case that no voting instructions are received from their 

beneficial owners, mutual funds and brokers are empowered to vote for them.49  Mutual funds 

are frequently thought to follow the “Wall Street Rule,” whereby “an investor should either vote 

as management recommends or, if dissatisfied with management, sell the stock.”50 In the event 

that they do not follow the Wall Street Rule, institutional investors may follow the 

recommendation of a proxy advisor firm. Observers have noted that the recommendation of one 

such firm, ISS, can sway an election result fifteen percent.51 While it is certainly possible that 

passive voting strategies like these can produce the same results as a more thorough investigation 

of investor preference would, there is no real way to know. The only certainty is that by treating 

second-hand responses as first-hand ones, corporate board elections create the potential for 

numerous problems to manifest themselves, decreasing the reliability of the response that is 

                                                
46 Don A. Dillman & John L. Eltinge et al., Survey Nonresponse in Design, Collection and 
Analysis, in SURVEY NONRESPONSE 3, 8 (Robert M. Groves & Don A. Dillman eds. et al., 2002). 
47 Concept Release, supra note 8, at 78. 
48 SEC Roundtable, supra note 78, at 5. 
49 Id. at 18:5-18:14. 
50 Disclosure of Proxy Voting Policies and Proxy Voting Records by Registered Management  
Investment Companies, Exchange Act Release No. 8188, 2003 WL 215451, at 1, 3 (Jan. 31, 
2003). 
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received.52 

Given that the scientific consensus is so clearly against the survey techniques used by 

corporate elections, one natural question is why the marketplace of ideas has not challenged the 

basic design of the survey.53 One answer is that the current system has non-obvious benefits that 

sufficiently advantage shareholders or management so that no change is desirable.  The 

plausibility of this explanation is explored in Part III.  Another possible explanation is that 

statutory requirements have chilled innovation. Quorum requirements, for example DGCL, make 

it so that an election is not considered valid unless one third of all shares are voted by 

shareholders.54 With such requirements in place, the corporation is forced to adopt a large sample 

design.55 Large sample designs require the use of cheap data-collection mechanisms like mail or 

e-mail56, which carry a concomitant risk of low-response rates. Because of the low-response 

rates, the corporation must try to contact far more than one third of the shareholders if it has a 

hope of reaching quorum by election day, and with so many ballots already going out, the 

economies of scale favor including everyone rather than introducing concerns about exclusion. 

Corporate boards may be wary of appearing interested in changing the rules by which they are 

elected or facing blowback for lobbying to eliminate quorum requirements.57  Further, the 

leading cases dealing with disenfranchisement of shareholders indicate that jurists disapprove of 

                                                                                                                                                       
51 James R. Copland, PROXY MONITOR 2012 at 3 (2012). 
52 GROVES ET AL., supra note 18, at 230. 
53 See Stephen M. Bainbridge, Director Primacy and Shareholder Disempowerment, 119 HARV. 
L. REV. 1735, 1736. 
54 Del. Code Ann. tit. 8, § 216 (West). 
55 Gordon, supra note 9, at 478. “[T]he validity of a vote depends on a large turnout, if only to 
satisfy quorum requirements.” 
56 GROVES ET AL., supra note 18, at 160-161. 
57 Omri Ben Shahar & John A. E. Pottow, On the Stickiness of Default Rules, FLA. 33 ST. U. L. 
REV. 651, 653 (2006). 
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such measures and take seriously each shareholder’s right to vote.58  

Yet the vote in corporate elections is not generally viewed as having the same 

metaphysical importance as the vote in political elections.59 It is at least possible to imagine a 

board election system that would not take for granted that everyone who potentially might want 

to participate should be guaranteed the right to do so.  Corporate law commentators generally 

understand that the shareholder vote is not an intrinsic good, but rather is only good in so far as it 

promotes the general welfare of the corporation.60  Moreover, were it not for the quorum 

requirement, there appears to be no fundamental reason that a corporation could not change its 

sample design to a randomly selected fraction of the electorate. Therefore, it makes sense to 

reconsider the assumption that all shareholders must vote, and instead think about how one 

would design a corporate election system given what we know today about survey design. 

III. Applying the Survey Design Process to Corporate Elections 

What follows may be described as a kind of thought experiment detailing the steps a 

survey designer might proceed through as he or she considered how to develop a survey 

sampling system that could reveal the proportions of public support amongst shareholders.  In 

practice, determining which survey methodology to employ is never so neat as simply 

proceeding through the five-steps described in the previous selection.  The investigator develops 

potential solutions while thinking through early stages of the design process, but at a later stage 

may run into difficulties that are best overcome by amending a previous design idea.61  The best 

                                                
58 ALLEN ET AL., supra note 4, at 598. 
59 Id. The authors note that the courts did not decide to make the categorical assertion that 
attempts to interfere with the vote are void.    
60 See, e.g., Easterbrook & Fischel, supra note 1, at 396. 
61 GROVES ET AL., supra note 18, at 48. “This book takes the perspective that good survey 
estimates require simultaneous and coordinated attention to the different steps in the survey 
process” 
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survey methodologies are produced by a complex web of interrelated decision, which makes 

explanation of how the survey is designed difficult to understand for those who are unfamiliar 

with the solutions as well as the problems.62 In what follows, I describe the various steps a 

survey designer might take in thinking through the problem.  Although the result is perhaps less 

elegant than a direct exposition of the methodology a corporate survey might actually employ, 

the point of this paper is to encourage confidence that survey-sampling systems can be adapted 

to the corporate board election context. A careful description of the chronological steps a survey 

designers might follow to produce a survey system may be more illuminating than a quick and 

dirty statement of the survey’s methodology.  After all, the latter can and will vary depending on 

the needs of the particular corporation and evidence from the field about what techniques work 

and which do not, while the thought-process of the survey designer is likely to remain constant. 

A. The Information Sought 

The most important initial determinations one has to make in designing a survey are what 

information one wants and what one plans to do with it. Although an interesting intellectual 

exercise, for the purposes of this paper it is not strictly necessary to determine what information 

corporate elections should be trying to reveal about shareholders.63 Corporate elections are 

                                                
62 GRAHAM KALTON, supra note 20, at 6; GROVES ET AL., supra note 18, at 390. 
63 See generally Easterbrook & Fischel, supra note 1, at 395-427. Indeed, Easterbrook and 
Fischel provide what is now considered the textbook explanation of the purpose of corporate 
elections ,which is related though somewhat different from the question of what information 
these elections reveal. Significantly, according to their account, corporate elections provide a 
means for modifying contractual arrangements and corporate policy, which ensures that those 
who might take large positions in a company can exercise commensurate control, and it keeps 
board members’ interests aligned with maximizing the wealth of everyone connected to the 
corporation, since board members only get elected if creditors and other stakeholders do as well.  
One might reasonably assume, therefore, that corporate board elections reveal whether there is 
someone with a large position in the company capable of exercising control, or whether the 
shareholders believe that a board member is not performing well.  Yet it will usually be obvious 
to the corporation and the board members that someone has a large position, or several 
individuals who together hold a large position, so a corporate election is not a particularly 
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already a well-developed genre of survey and we already know what sort of data they do 

produce. Strictly speaking, they produce vote-totals.64  More importantly, however, these 

elections produce outcomes affecting the corporation, its leaders, and its policies.65 For example, 

in corporate board elections, there are three possible results: an unopposed incumbent candidate 

for the corporate board is confirmed, there is a competitive election and one of the candidates 

gets selected for the board, or no candidate receives sufficient votes to receive a seat and the 

currently seated board member continues on as a “hold over.”66 Such outcomes are the direct 

result of feeding the election’s vote-totals into an “algorithm” that is determined by a few basic 

structural features of the elections. 

Although the algorithm for turning vote totals into an outcome in corporate board 

elections is no doubt familiar to many readers, for clarity it will be useful to describe it once 

more. The exact algorithm used, however, will typically depend on whether the director is 

opposed by alternative candidate(s) and whether the corporation uses majority or plurality 

voting.  In an uncompetitive election by plurality, shareholders are given the choice between 

voting for the director or slate of directors, abstaining from the vote, or voting to “withhold” their 

vote from the director.67  If the election reaches quorum, even a single vote is sufficient to 

reconfirm the director.68 However, in some corporations, if more votes are withheld from the 

director than go for him or her, the director is retained only as a “hold over” and the board must 

make a new appointment within the year, although frequently that same board member will be 

                                                                                                                                                       
necessary or effective way at ferreting out a controller. What it does do, however, is force a 
controller or a confederacy of controllers to commit at a definite time to a change in policy. 
64 COMMITTEE ON CORPORATE LAWS, DISCUSSION PAPER ON VOTING BY SHAREHOLDERS FOR THE 
ELECTION OF DIRECTORS, 13 (2005).  
65 Gordon, supra note 9, at 478. “The annual shareholders’ meeting is the governance crucible of 
the large public firm.” 
66 See paragraph infra. 
67 COMMITTEE ON CORPORATE LAWS, supra note 97, at 10. 



 Shareholders As Strawholders Libgober 14 
       

reconfirmed.69 In a competitive election, the situation for the sitting board member is the same, 

although the wrinkle is that if the alternative candidate gets more votes than the sitting board 

member, then the alternative gets the seat.70  Majority voting is more stringent than plurality 

voting, in so far as failing to reach fifty percent of the votes cast in an election will cause the 

sitting board member to be held over.71  Indeed, in a majority voting system, if there are more 

than two candidates with substantial, non-overlapping constituencies, then it is reasonable to 

expect that the election will “fail” to seat a director on the corporation’s board.72 Because a failed 

election can be damaging for a corporation, the states have tended to make plurality voting the 

default rule for corporations.73 Recently corporate governance advocates have successfully 

engineered changes in many of the largest corporations, so that majority voting has become more 

common.74 

Despite the diversity in algorithms that might be used, all that is needed to decide what 

happens next are the particular election algorithm the corporation uses and three pieces of 

information that the election reveals. (1) Which candidate has the most support? (2) Did that 

candidate’s support pass fifty percent? (3) Did the uncontested incumbent have more 

shareholders withholding support than giving it?  With answers to these questions one can say 

with certainty what the outcome of an election is. The number of shareholders who participated, 

the number of shareholders who supported each candidate, and similar absolute figures must be 

synthesized and translated to numbers of the former type to correctly state the election outcome.  

Strictly speaking, the former figures stating the absolute returns are not necessary to determine 

                                                                                                                                                       
68 Id. at 6. 
69 Id. at 15. 
70 Id. at 18, 19 n.27.  
71 Id. at 5-6.  
72 Id. 
73 Id. 
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the outcomes the corporation runs elections to produce. 

B. Determining the Sample Size 

The question for the survey designer is what system effectively balances concerns about 

costs with concerns about producing sufficiently accurate data for the corporation to make the 

right decision.75  In this case, “the right decision” means that the person who gets the office 

according to the survey designer’s system should be the same as the one who would get put in 

office in the counter-factual world where all shareholders could reveal their preferences to the 

survey designer.76  One should note that the survey designer is not trying to predict how the 

proxy election would turn out if it were actually conducted.  If the survey designer were doing 

that, the result would be analogous to the political polls that most frequently appear in 

newspapers and which are fairly described as surveys that aim to predict the result of another 

mechanism for revealing individual preferences. The survey designer has a much more direct 

task, which is the same as the one the proxy voting system also addresses: revealing the relative 

preference of shareholders for a given election outcome.77  Such a survey is better analogized to 

a statistical study that aims to determine the percentage of Americans that are employed than the 

political polls we see in newspapers. 

The problem of how to balance concerns about producing the right decision with cost is 

illustrated by the following example.  Imagine that an oracle were to reveal to the survey 

designer that three fourths of X Corp’s shareholders, each holding one share, support the 

incumbent, while the rest plan to “withhold” their support.  The corporation needs a survey 

system that would correctly confirm the director.  Let’s say Survey Style A almost always 

                                                                                                                                                       
74 Copland, supra note 84, at 13. 
75 Paul P. Biemer, Total Survey Error, 74 PUBLIC OPINION QUARTERLY 817, 821 (2010). 
76 Platek & Särdnal, supra note 17, at 8. 
77 Easterbrook & Fischel, supra note 1, at 405-6. 
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produces results that are within 2% of the total.  It would be rare, in other words, for a survey 

done in Survey Style A to be so mistaken that it said 72% support the incumbent and 27% 

oppose.  Survey Style B, on the other hand, almost always produces results that are within 4% of 

the total.  It would be rare, in other words, for Survey Style B to be so mistaken that it produces 

results say that 70% support the incumbent and 30% oppose. 

 Both surveys are accurate enough to almost always make the right call given that the true 

level of support is 75%.  But from time to time the level of support might be closer to 50%.  If 

the true level of support is within 2% of 50%, however, neither style is completely trustworthy. 

Style A only has a significant comparative advantage when the true level of support is between 

52% and 54%. Indeed, even within that narrow band, there is no guarantee that Style A will get 

the right result or that Style B will get the wrong one; the advantage is only that there is a 

somewhat greater chance that Style A will be right than Style B. If there is a cost difference 

between Survey Style A and Survey Style B, however, this difference will be felt every time the 

survey is conducted.  If Survey Style A costs two or three times more than Survey Style B, 

perhaps that rare comparative advantage is worth the added cost.  But at ten times? At one 

hundred times? Surely, there comes a point at which the added certainty becomes too expensive 

to be worth it to the corporation, to its shareholders, or to society at large. 

Although it is not easy to say how much more a corporation should pay for added 

certainty, it is somewhat easier to say how much certainty they appear to demand in the status 

quo. Research by Yair Listokin has indicated that “close” corporate elections, meaning those 

where the margin of victory is less than ten percent, are extremely suspect, with management 

winning results one billion times more frequently than they should if the true ratio of shareholder 
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sentiment were actually between forty and sixty percent.78  Additionally, there is anecdotal 

evidence from frequent corporate election watchers that one cannot assert that the right result has 

happened if the director does not win by greater than 5%.79  The market, therefore, appears to 

have settled for a system that only rarely produces results that are more than five to ten percent 

off the true underlying value, at least given the amount the current system costs. 

To achieve results that are only rarely off by more than five percent it is not necessary to 

gather nearly so many responses as the proxy system currently does. As will be familiar to 

watchers of political polls, surveys that take a random sample of the population carry with them 

an associated margin of error.  A flat-footed approach might, therefore, say that a survey 

designer should select a sample so that, afterwards, the survey comes out with a margin of error 

of plus or minus 5%.  According to a textbook formula, to do that the sample designer needs only 

385 responses.80 One potential ambiguity is whether that means 385 randomly selected 

shareholders need to be contacted or whether the owners of 385 randomly selected shares need 

to be contacted.  If a corporation had a controlling shareholder owning a significant fraction of 

the company, one would expect this shareholder to have more than one of his or her shares 

                                                
78 Yair Listokin, Management Always Wins the Close Ones, 10 AM. LAW & ECON. REV. 159, 
160-161 (2008). 
79 Kahan & Rock, supra note 6. 
80 See, e.g., Al Greene, Finding Sample Size with Predetermined Margin of Error and Level of 
Confidence for a Proportion, SOPHIA.ORG, http://www.sophia.org/finding-sample-size-with-
predetermined-margin-of-e-tutorial (last visited Jul. 21, 2013); see also RICE, supra note 37, 199-
220. The margin of error of a proportion is equal to: 
 

 
 
where Zc is the z-score for a given confidence level, n is the number of individuals sampled, and 
p is the percentage having a trait. However, p(1-p) is maximized where p = 0.5, so letting p = 0.5 
we can find an upper bound on the margin of error given the number of individuals sampled and 
the confidence-level.  Letting the Margin of Error equal E and rearranging terms yields:  
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selected.  Depending on how one resolved the potential ambiguity in defining the sampling 

population, one might decide to draw more shares until one contacted the 385 individuals 

required.  Ultimately, since one wants to the estimate the ratio of votes assuming that each share 

were voted, it is not necessary to reach 385 human contacts.  Picking 385 shares and then finding 

their owners is the approach that generates the correct margin of error, picking 385 shareholders 

would likely generate a mathematical margin of error that is more variable, depending on the 

ownership structure of the company and the order in which respondents are contacted. 

Although determining the proper population to sample is important because it can affect 

the meaning of the results and the size of the mathematical margin of error, a good survey 

designer knows that the mathematical margin of error is not everything.81  In particular, the 

mathematical margin of error is not the true margin of error, at best it only reveals the error 

introduced by the randomized selection process.82  Implementation errors are potentially much 

more serious.  The Literary Digest survey would have had a mathematical error of 0%, for 

example, yet it’s true margin of error was close to thirty percent.83 The difficulty with non-

mathematical errors is that it is harder to assign strict percentages to these.84  What survey 

designers do, therefore, is to take steps to reduce these sources of error as much as possible.85  

Without knowing exactly how much uncertainty these other sources of error add, statisticians 

have confidence that proper survey design makes other sources of error small.86 A survey 

designer should think about how feasible it is to produce a survey with the features that decrease 

non-mathematical sources of error. 

                                                
81 Platek & Särdnal, supra note 17, at 9. 
82 GROVES ET AL., supra note 18, at 57-58. 
83 Assuming that the election itself was a good approximation of public preference. 
84 Biemer, supra note 108, at 844-845. 
85 Id. 
86 GROVES ET AL., supra note 18, at 377-378. 
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Fortunately, the corporate election system has a few features that make good survey 

design especially likely.  As a result, observers could have confidence that the mathematical 

margin of error fairly estimates the total survey error if the survey is done by reputable survey 

practitioners.  Firstly, corporate elections operate under fairly loose time-constraints. In the status 

quo the date of a corporate election is announced between 10 and 60 days before it will actually 

be held.87  One can imagine that survey designers would have a similar amount of time, between 

ten and sixty days, to field their survey. Whereas many survey designers have to turn around 

results quickly and field polls only for a few days,88 surveys that are fielded for longer periods 

often yield high-quality results.  For example, the Current Population Survey is fielded over a 

ten-day period and achieves nearly 100% contact rates.89 A second advantage is that corporations 

have significant resources to conduct these surveys, assuming they are willing to commit to such 

surveys similar resources to what they current commit to the proxy voting system. With time and 

money, a survey designer should be able to try multiple techniques for contacting particularly 

hard-to-reach shareholders, ensuring high response rates.90  Finally, corporations would be able 

to substantially avoid “coverage” errors, which come about when the population a survey seeks 

to understand is not exactly the same as the population on which it collects data.91 For example, 

political polls do not actually choose whom to contact by drawing social security numbers from 

the proverbial hat, rather they draw contacts from the set of people with telephone numbers. In 

the era where corporations had information about almost all their shareholders on their corporate 

registries, which is to say before the rise of “street-name” holding, a corporation could have 

                                                
87 Del. Code Ann. tit. 8, § 222 (West). 
88 GROVES ET AL., supra note 18, at 152-3; See e.g. Opinion Makers xii-xiii  
89 GROVES ET AL., supra note 18, at 192. 
90 Philip E. Converse & Michael W. Traugott, Assessing the Accuracy of Polls and Surveys, SCI., 
Nov. 28, 1986, at 199, 203. 
91 GROVES ET AL., supra note 18, at 54-55. 
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easily moved from a set of shares to a corresponding set of individuals who held them, thereby 

eliminating coverage errors completely.  In modern times a survey designer would run into 

practical difficulties in moving from shares to shareholders, but as a discussion infra shall reveal 

coverage errors are not a serious danger. Of course, there are implementation errors that a survey 

designer would not be able to avoid, for example bias stemming from how the questions are 

written.92  Yet a survey designer who is careful about writing questions and produces a high-

response survey without coverage errors should be able to say that the mathematical margin of 

error is close to the true margin of error.  

Before the survey designer decides that the 385-response population sample is sufficient 

to generate the necessary margin of error, the designer should consider how tolerable the 

probability of aberrant results is to the corporation. Margins of error are often reported at a 95% 

confidence level, meaning that without any bias-introducing implementation errors, over the long 

term one should expect results outside the margin of error 5% of the time, in other words once in 

every twenty surveys. While this confidence level is often considered sufficient for scientific 

inference, corporate stakeholders may feel uneasy about a system that sounds as though it could 

produce suspect results every twenty years.  

Fortunately, however, the confidence level is not fixed and one can ensure that results 

outside the margin of error are even rarer by increasing the sample size. For example, with the 

same margin of error of 5%, responses from the holders of 664 randomly selected shares should 

give a 99% confidence interval. With a confidence level of 99%, a result that is more than 5% off 

should only happen once in every one hundred surveys.  Moreover, this freak event is just as 

likely to occur when the results are close as it is when the results are wide apart. In other words if 

                                                
92 See generally Josh Pasek, & Jon A. Krosnick, Optimizing Survey Questionnaire Design in 
Political Science: Insights from Psychology, in OXFORD HANDBOOK OF AMERICAN ELECTIONS 
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a corporation founded in 1913 were able to conduct unbiased survey samples for its board 

elections, mathematically speaking one would expect that one election in its whole history would 

have been off by more than five percent. It could be the case that two or three elections had been 

so far off, or it could be the case that none had and none would if the corporation kept running 

elections the same way for another one hundred years.  The probability that the election would 

have been off by more than five percent more than a handful of times in a hundred years is 

extremely low. Significantly, the problem of inaccuracy would be just as likely to affect the 

landslide, uncontested confirmations as the contested nail-bitters. Given that the uncontested 

elections are far more common, it is very unlikely that such a hundred year-old corporation 

would have had the wrong person in or out of office because they chose to use this alternative 

election system. A survey that aims to gather more than 664 responses should therefore be 

sufficiently accurate for most corporations.  

C. Deciding on a Data Collection Mechanism 

Given that a fairly small sample should suffice, the survey designer enjoys reduced cost 

constraints.  Indeed, according to an informed estimate it appears that corporations currently 

spend about seven dollars per shareholder, and 450 of the largest publicly traded companies have 

over 50,000 shareholders.93  The price floor is about three hundred fifty thousand dollars per 

election. 94  By contrast, political polls cost about $10,000 to conduct if done by computer, while 

a live one costs about $35,000.95  It is not surprising that political polls should be less expensive, 

                                                                                                                                                       
AND POLITICAL BEHAVIOR 27-50 (Jan E. Leighly ed., 2010). 
93 Brian Libgober, Presentation to Student Research Roundtable: The Polling Alterative (April 1, 
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94 Id. 
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however, because any registered voter with a telephone suffices as a respondent.96  Additionally, 

political polls are primarily used to see which way the wind is blowing, not to guide decision-

making in any determinate sense.97 Responses rates around 20% percent are not unusual for such 

surveys,98 and a wildly implausible result is simply accepted as being par for the course. The 

corporation that wishes to use survey sampling to overhaul its board election system should 

anticipate only conducting one survey annually, must have great confidence in the results, and 

therefore should desire very high response rates.   

A better model on how to balance costs with designing an effective data collection 

mechanism may not be political polls, but rather the health, census, and employment studies 

backed by the government. Such government-backed surveys consistently achieve response rates 

in excess of 80%.99  Although such surveys are more expensive than the typical political poll, the 

factor of increase should not dissuade a corporation. Indeed, to get from the 664 responses of our 

hypothetical survey sample to the 50,000 response minimum of the typical large corporate 

election, one has to multiply by more than 75.  Therefore, so long as a survey designer can avoid 

spending more than seven times seventy-five dollars per respondent, which is to say $525 dollars 

per person, the survey designer will still end up with a system that is less costly than the one 

accepted in the status quo. 

Increasingly, survey designers have achieved high response rates by using a “mixed-

mode” approach to data-collection.100  For example, the Bureau of Labor Statistics conducts its 

                                                
96 DAVID W. MOORE, THE OPINION MAKERS xi (2008). 
97 See, e.g., id. at 2-3. 
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eds., 2008). 
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DESIGNING SURVEYS FOR INFORMATION COLLECTIONS 59 (2006). 
100 DON A. DILLMAN, MAIL AND INTERNET SURVEYS: THE TAILORED DESIGN METHOD 3-4, 219-
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ongoing study of current employment statistics by “employ[ing] multiple methods of data 

collection, including Web, fax, touch-tone data entry (inbound IVR), telephone, and mail.”101. In 

practice, what “mixed-mode” often means is that the survey designer first tries to reach 

respondents with the cheapest method, usually mail or email, and then if this approach fails 

ascends to more expensive modes like telephone or even face-to-face interviews.102 The mixed-

mode approach recognizes that some respondents are more easily reached via one mode of 

communication than another.  For example, some individuals are more likely to respond to 

telephone requests at work than they are at home.  Others respond to email eventually but are 

essentially unreachable via telephone.103  Mixed-mode surveys have demonstrated that 

individuals who initially refuse can be convinced to participate by, for example, calling again 

later, or even offering a few dollar cash incentive to participate.104  Indeed, it would appear that a 

corporation could offer several hundred dollars to each participant and still achieve substantial 

cost savings over the current system.  

The danger of a mixed-mode approach is that it has the potential to introduce bias arising 

from the effects that each medium has on respondents.105 It is well known that people respond 

differently to questions depending on whether their opinion is solicited over the telephone, in 

person, or via mail.106  These differences are particularly likely to manifest over “sensitive” 

matters dealing with social issues or race, where individuals may feel more hesitant to reveal 

opinions that might upset the interviewer.107  If medium-bias does occur in shareholder surveys, 
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however, the likely culprit will not be that corporate elections are sensitive, however, but rather it 

will be the fact that individuals who respond to questions via mail will have more time to think 

about their response.108 To minimize these dangers, survey designers might allow shareholders 

who are less certain about their opinion the opportunity to call a toll free number, send an SMS, 

or email when their opinion is formed.109  Of course, actual experience with how people respond 

to this particular genre of survey will be useful in determine what practices work best.  

 A survey designer would be remiss to avoid considering whether there are special 

difficulties involved with data collection from shareholders that are not present in the typical 

survey.110 In other words, after one has drawn from the proverbial hat the shares to be queried, 

how does one find the corresponding shareholder?  Kahan and Rock’s The Hanging Chads of 

Corporate Voting describes the process that corporations currently must follow to find 

shareholders and, suffice it to say, the problem is non-trivial.111  Without recapitulating their 

findings, the basic problem is that “the shareholder base is constantly in flux.”112 Annual 

turnover of stock is close to 100%.113  To sustain the volume of trades now executed, the United 

States has moved to a system where changes in the shareholder population no longer have to be 

logged on a corporations books.114 Instead, 70-80% of shares are logged as belonging to the 

Depository Trust Company (DTC), who holds the physical shares. DTC has “members” whose 

accounts are listed as not having particular shares, but rather absolute numbers of shares.115  In 
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turn, these members are in much the same position as DTC, 116 and some of these have clients 

with share numbers that the member will trade internally unless it needs more, in which case it 

will approach other DTC members to see if they have shares that they are not using.117 

Corporations therefore currently rely on middlemen who clear trades to keep records.  When 

election time comes around, there is a company, Broadridge, who the middlemen contract with 

to distribute the company’s materials.118 With access to the records of the middlemen about their 

clients, Broadridge is able to reach the ultimate shareholders, at least in theory.119 

The bottom line is that although a corporation does not have high quality contact 

information on their shareholders, there exists a third party who does regularly aggregate that 

information. Presumably, Broadridge will play a role in a shareholder survey, in so far as the 

corporation will probably have to charge them a fee to facilitate contact between the corporation 

and the shareholder.  Yet a deeper problem is that when a survey designer selects a share at 

random, more often than not the survey designer will see that the share belongs to DTC.  There is 

no obvious way to go back from DTC to a specific shareholder.  

D. Stratified Sampling as a Solution to Problems with Data-Collection 

Although this problem with data-collection may seem distressing, the problem has to do 

with the assumption that the only way to randomly select shareholders is to pull shares from the 

proverbial hat. This sample design is intuitive and might have worked for corporations in a 

different era, but the data-collection problems involved in reaching “beneficial owners” today 

necessitate taking another route for these individuals. One alternative design that might work for 

such surveys is to use stratified sampling.  Besides solving the problem of figuring out how to 
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reach beneficial owners, stratified sampling has the advantage that, mathematically speaking, it 

is guaranteed to produce a variance no worse than simply drawing random shares, often will do 

substantially better. 120 Accordingly, it should produce a result with a smaller sampling error.  

The reason that stratified sampling is able to make these gains is that it uses more 

external information about the population that is being studied. The basic essence of the 

procedure is, first, to classify “the population into subpopulations, or strata, based on some 

supplementary information, and then [to] select[] separate samples from each of the strata.”121 In 

particular, although corporations cannot determine what shares are owned by which 

shareholders, SEC Rule 17Ad-8 allows a corporation to ask DTC and other registered clearing 

agencies for a listing of their members and how many shares are owned by each.122 In particular, 

the corporation can determine what ratio of the total shares are held by each member of DTC,123 

and therefore can treat the beneficial owners owning through a particular member as a particular 

strata.  The number of responses from each member should be taken proportionate to each 

member’s share of the overall ownership structure of the corporation.  The corporation then 

works with each DTC member to determine how to randomly draw shareholders from each 

strata.  In practice, this last step will be more or less difficult depending on the institutional setup 

and how it organizes its account, however, financial institutions tend to have databases linking 

account numbers and the number of shares each account holds, therefore drawing a random 

sample should not be difficult in principle. The real question is whether cooperation from these 

institutions would be forthcoming, especially given potential privacy concerns raised with 

revealing the number of shares held by each account, although arguably this information does 
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rightfully belong to the corporation and its shareholders.124  In any event, for the purposes of this 

exposition I will assume that such compliance is possible in some form or another.  

The following stylized example shows how the stratification process would work.  

Assume that X Corp has 30,000 shares, all held by DTC.  The only members of DTC holding X 

Corp stock, however, are JP Morgan, Bank of America, and Citigroup, who hold 1/2 the shares, 

1/3 the shares, 1/6 the shares respectively.  The survey designer decides to shoot for 666 

responses, knowing that so long as at least 664 responses are recorded the margin of error and 

confidence interval will be acceptable.  Since half the shares are owned by JP Morgan, the 

survey designer informs Chase that the corporation will need to provide 333 responses.  

Similarly, Bank of America will have to provide 222 responses and Citigroup 111 responses.  

Because JP Morgan will not want to bear the cost of drawing the sample, and the corporation 

will want to know that the responses were truly drawn at random, the survey designer is likely to 

discuss with JP Morgan how the sample should be drawn.  In particular, if JP Morgan provides 

the survey designer with a spreadsheet indicating the account numbers and the number of shares 

held, drawing a proportionate sample is an operation that can be done in a few minutes on 

Excel.125 Once the sample is drawn the survey designer instructs the proxy advisor firm on what 

materials to provide to the selected accounts or what information to gather. 

In practice, the execution of the stratification procedure may be more difficult than the 

example indicates.  For one, there are generally more than three institutions holding shares in 

publicly traded companies through DTC, and this increases the costs involved with negotiating 
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the details. Indeed, DTC members often have their own clients, which in turn hold on behalf of 

banks and other institutions, so that one might have to go back three or four levels before one 

reaches an institution that has a direct relationship with the beneficial owners.126  Yet it is clear 

that at some point one does reach an institution that is holding through a client and, therefore, 

assuming the survey designer can get this minimal cooperation then the stratification process can 

be completed.  To this end, if the Securities and Exchange Commission wanted to promote 

survey sampling techniques it could expand the scope of Rule 17Ad-8 to include not just 

registered clearing agencies like DTC but also custodial banks and brokers, thereby giving a 

corporation a right to the information it would need to conduct a survey sample.  But even in the 

absence of this amendment to the SEC rules, it is possible that proxy services firms would be 

able to retrieve the relevant information, as they already have access to personal information on 

beneficial owners such as mail and email addresses.127 

E. Writing Questions 

With substantial clarity about the sample size, the sample design, and the data-collection 

procedure, the only major remaining feature to consider is how to frame the questions.  Indeed, 

this particular feature of the survey sample is likely to prove contentious: some of the liveliest 

debates in corporate governance over the past decades have dealt with question design.128 For 

example, whether shareholders can get resolutions on the proxy ballot relates to question design, 

because those rules have a significant effect on which questions even get posed to 

shareholders.129 More subtly related to the problem of question design is the debate about SEC’s 
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proposed 14(a)(11), as who is entitled to append information to those materials sent with the 

corporate proxy affects the amount and kind of information that prefaces the actual questions 

posed to shareholders.130 

Confining the discussion simply to the board election, the basic question to ask a 

shareholder is clearly some variation on, “Do you vote your shares for the incumbent, the 

challenger (if there is one), or do you withhold your vote?” Because there is only one question 

with a fixed set of responses,131 the survey designer avoids many of the major difficulties of 

question design: deciding how many questions is too many, in what order the questions should 

be presented, and whether to gather responses on a 1-5, 1-7, or 1-10 sliding scale, to name but a 

few.132  While there might be quibbles about the construction of the question phrase, without a 

demonstration that some phrasing is particularly troublesome, one can assume such differences 

are relatively inconsequential.133 

The real problem is not the phrasing of the question, but rather what information should 

preface the question to give it context.134 Stock-ownership encourages individuals to avoid 

spending too much time or effort to learn about the corporation; allowing for passive investment 

has long been one of the goals of corporate law.135  It would be foolish to call up a retail investor 

and expect them to have a well-formed opinion on the election matters of any particular 

company in their portfolio. Some investors will have no idea that they owned stock in the 
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particular company. Others may not be aware that corporations even have board elections, let 

alone know who is on the ballot or understand the stakes of the election. The corporate election 

system as currently configured is built under the assumption that investors will need to become 

educated in order to participate, and therefore requires corporations to make disclosure and 

submit materials to their shareholders explaining what the election is about.136   

For the individuals who respond to a hypothetical survey sample by mail, the proxy 

materials currently sent to shareholders should prove sufficiently informative to make a decision.  

Indeed, for individuals contacted by mail in the survey sampling system might appear 

functionally identical to the proxy voting system.  Yet because the survey designer is committed 

to high response rates and a mixed-mode data-collection mechanism, not every individual will be 

reached by mail. Some individuals will be interviewed by telephone, and it is even possible a few 

will have face-to-face interviews.  The natural question then is what information one should 

present to such potential respondents. 

One option is simply to notify shareholders by phone that (1) their vote is requested, (2) 

advisory materials are available at a specified web address, and (3) there is a toll-free number for 

the respondent to call or SMS their response when they are ready. Yet it may seem unlikely that 

individuals who are uninterested in responding via mail would respond in droves to another 

means that still requires those individuals to remember to complete a task for which there is no 

substantial personal benefit.  Understanding that it is difficult to get individuals to follow up on 

their own initiative, a survey designer might consider a design where the respondent is asked to 

respond immediately.  Yet passive investors may not know how to respond immediately, 

therefore, a survey designer who does not want to rely on the respondent to follow-up must 

provide the respondent information upon which to base their opinion.  For example, the 
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interviewer might consider reading some of the information sent with the corporate proxy over 

the phone. Yet proxy materials are difficult reading.137 Moreover, if reading takes too much time, 

frequent hang-ups or refusals to participate may result, which could degrade the quality of the 

data that results.138 Of course, cash incentives for completing the survey may decrease the 

number of hang-ups.  Yet even if one pays individuals sufficiently for them to be willing to sit on 

the phone for thirty-minutes or more, there is no guarantee that they will actually be listening, 

they may just complete the survey opportunistically in the hopes of getting the cash payout.  

Cash-incentives make it more likely to get a response, but do they make it any more likely to get 

a response that is valuable? 

In designing questions, the survey designer confronts a basic trade-off between making 

the survey easier and loosing the ability to capture preference intensity.139 If participation is 

difficult, then it stands to reason that only those who sufficiently value participation will 

participate.  Their responses may well be superior to the responses of those who do not care as 

much.  But participation should not be so difficult as to exclude the preferences of investors who 

also have valuable information and opinions about the direction of the company.  Indeed, 

participation costs have the potential to create a wedge in interest similar to that involved with 

vote-buying arrangements. As those who cannot afford the costs to participate simply drop out, 

those who are able to afford the costs to participate receive an outsized amount of influence 

relative to what they have invested. Therefore, the line must be drawn somewhere between costly 

and costless participation.  

Determining how to strike the balance is no easy task, however.  How can one say before 

conducting the survey what will maximize the informed, useful response while minimizing 
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responses that are uninformed and potentially harmful? One possibility is that the survey 

designer can use the current corporate election system as a guidepost and try to strike a similar 

balance as the current system does. The corporation is responsible for providing an opportunity 

to vote,140 but is not required to do anything else to further induce participation.141  Yet for the 

shareholder who does want to participate, the system seems to attempt to alleviate the cost of 

doing so, as the corporation is required to provide proxy materials that ostensibly can be used to 

form an opinion. Essentially, the current system brings the shareholder water, but does not force 

the shareholder to drink.   

While mirroring the proxy voting system has its appeal, the survey designer also has to 

make participation cheaper and easier than the current system does, because high response rates 

are so critical to the survey having the credibility that corporations require.  Of course as the 

discussion of straw polls supra showed, it is arguably the case that the proxy voting system also 

needs higher-response rates than it receives in the status quo to be credible. But proxy voting has 

the advantage of being the default rule and small-sample surveys disadvantage of being the 

newcomer. Being able to do no worse, even at less cost, is hardly a pitch. To be a plausible 

alternative, small-sample surveys must actually be up to the required task.  Therefore, the survey 

designer has to find a way to decrease the cost of participation to the point of without crossing 

the line into coercing a response that may be suspect. 

  Although the problem is difficult, there are at least three relatively easy solutions and 

one that is more difficult but probably best.  The survey designer’s first option is to notify 

shareholders of the opportunity to vote and where to find the materials not just once, but rather to 
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do so multiple times.142 One of the significant costs involved with participating in a self-response 

survey is remembering how and when to respond. Insistence does bolster the response rates, 143 

and should not raise concerns about “opportunistic” survey completion. Yet whether insistence 

can bring response rates to an acceptable level is necessarily a speculative question, when such 

surveys have never been put into practice. Alternatively, the survey designer might take a hands-

off approach and encourage those who wish to avoid participating to reveal their intention to do 

so quickly, so that a replacement can be found. In so doing, response rates might also be 

bolstered. Yet this approach potentially introduces a source of bias, as the population surveyed 

changes from being one of shareholders to one of shareholders who declare the intention to 

participate.  A third option is that the survey could simply force a response from all the selectees 

by recording all individuals who have not responded by the end of the survey as “non-votes.”  

Yet doing so creates another risk of error, as a person who does not respond may have wanted to, 

and their preference is therefore mischaracterized by the survey.144  It stands to reason that the 

chance of error becomes smaller when the individual is given more opportunities to respond and 

as responding becomes easier.  Depending on the other features of the survey design, turning “no 

response yet” into a “no vote” might entail only negligible risks.  

Each of these survey design strategies, which are not-mutually exclusive, has drawbacks. 

The best answers will not be found by looking to tweaks in data-collection and recording, 

although these may prove sufficient, but rather decreasing the costs upon those who do want to 

participate after they decide they are interested in doing so.  There is a great deal of literature 

discussing the costs and benefits of participating in surveys, with the general consensus being 

that these are variable and depend on factors so diverse as how important or interesting the 
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survey seems, how engaging the interviewer is, how respected the entity conducting the survey 

is, whether the survey includes a token payment as a show of courtesy, whether opportunities to 

respond are scarce, and so forth.145  

The view that participation in surveys is variable comes in contrast to the frequent refrain 

of corporate governance experts that participation in the proxy system is costly.146 While it is 

probably true that casting an informed vote is costly, the current system actually imposes only 

trivial costs on voting per se. How hard is it really to receive a piece of mail, open it, check a box 

on the proxy ballot at random without looking at any of the materials, and then put the ballot in a 

return envelope and mail it off?  Survey experts would call this strategy an example of 

“satisfacting,” where the respondent takes a shortcut to answering the question rather than taking 

the necessary steps to retrieve the desired information.147  Of course, it is doubtful whether 

anyone satisfacts using this exact strategy, since it seems unlikely that anyone who followed this 

strategy would want to pay postage, but there is a general consensus that several other 

satisfacting strategies are widely practiced.  As mentioned earlier, some institutional investors 

may follow the “Wall Street Rule” whereby they always vote for management’s positions, while 

others look to the recommendations of proxy advisory firms and simply vote the way that these 

do.148 

Although some commentators have expressed fears about the use of shortcuts, it is not 
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clear that satisfacting is actually dangerous. One potential concern is that satisfacting answers are 

“random” and therefore a threat to the considered plans of the corporation. Yet random choices 

are no genuine threat to corporate stability, since if the choice of satisfacting respondents in 

corporate elections is nearly random, for each satisfacting vote on one side one should expect a 

corresponding satisfacting vote on the other.  The informed vote should still be the decisive vote. 

Satisfacting is more problematic when respondents tend to favor a particular strategy that biases 

one side or another, thereby canceling out votes by those who are paying attention.  For example, 

a knee-jerk application of “always stay-the-course” or “always vote-against-management” by a 

majority of the shareholder electorate would pose a threat to corporate well-being, either causing 

too much stability in the face of incompetent management or too much volatility to promote 

long-term planning.  

Although the aforementioned voting strategies are undesirable and probably should not 

be encouraged, it is also hard to dispute that the satisfacting strategies of some individuals 

produce very similar results as a thorough investigation would.  To take an example from the 

political context, a very liberal person who researches each of the candidates in a political 

election is likely to wind-up voting the same way as the very liberal person who shows up to the 

polls, votes straight-ticket Democrat, and then leaves without having any idea who was even on 

the ballot. While every so often the straight-ticket vote leads to mistakes, generally it is a viable 

strategy, and becomes more so if it can be supplemented with another satisfacting strategy, for 

example, with a list of voting recommendations from an organization with which the individual 

sympathizes.  

Individuals who are considering whether to respond in a corporate election may not 

realize that there are satisfacting strategies that would mostly correlate with their preferences.  
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They might, wrongly, think the only way to become informed enough to vote is to dutifully read 

the proxy materials. Rather than treating satisfacting strategies as something to be avoided, 

perhaps what the survey designer should do is to hint to the respondent that such strategies exist.  

For example, the survey designer could notify the respondent of the existence of proxy advisory 

firms or even inform the individuals of the firms’ recommendation.  While allowing management 

to pick and choose which firms get advertised to respondents might raise concerns about bias, if 

a standard metric is used, for example the five largest firms, such dangers should be reduced. 

Alternatively, even if the corporation should not go so far as to suggest potential 

satisfacting strategies, the survey designer might consider if there were a way to redact the proxy 

materials or rewrite them so that the resulting text could be read over the phone in five to ten 

minutes. Of course, reducing the amount of space in which to communicate may exacerbate 

tensions between insurgents and incumbent candidates. Instead of fights over proxy materials, 

there would be fights about what gets read to respondents during their interview.  While these 

fights might be heated, at least there would be only a limited amount of text over which the 

arguments would be fought. 

IV. Conclusion 

This essay has already identified a number of grounds upon which to compare small-

sample surveys and the current proxy system.  These have included cost, accuracy, and 

inclusivity.  For most publicly traded companies, so long as the survey designer can keep 

average costs per respondent below five hundred dollars per respondent, the resulting survey will 

be cheaper than what is done in the status quo. Indeed, this task should not be difficult, especially 

if the survey design is such that individuals are first contacted by mail.  Institutional holders, 

hedgefunds, and other entities that currently participate at high rates in corporate elections may 
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be contacted via mail as they are now, which would mean the most costly surveying techniques 

would only be used on only a fraction of the individuals contacted, already capped in number at 

667.  If current political polls are a reasonable guide, one could expect the costs of a survey to be 

below one hundred thousand dollars to organize, regardless of the size of the electorate.  With 

the largest corporate elections costing probably between $350,000 and $2,000,000 to conduct, 

the cost savings of this alternative system are substantial.149 

Moreover, survey samples should more accurately reveal the preferences of shareholders 

than the current system, in large part because they may be able to reach shareholders currently 

listed as objecting beneficial owners.  Whether survey samples are able to do so will depend on 

how difficult it is to obtain agreement of mutual funds to work with survey designers to stratify 

their samples, although given the cooperation of such firms with proxy solicitation firms like 

Broadridge in the status quo, it seems likely that they will be willing to do so. Such increased 

inclusivity might heighten the legitimacy of the elections and, at least at a theoretical level, their 

accuracy.  

Despite these advantages, survey sampling is no panacea.  Two of the more obvious 

dangers are the heightened possibility of fraud and, even more likely, the increased chances of 

litigation wherein those who are disappointed by a survey result seek redress in court.  Although 

Kahan and Rock have shown that proxy voting may produce incorrect vote tallies from time to 

time, such results seem to be the product of accident or happenstance. Their article does not 

suggest that the system produces bad results because it is the intent of some party that they do so.  

Yet the survey sampling system potentially puts a great deal of power in the hands of 

management to tilt the scales in their favor, since management hires the survey designer, they 

may be able to exert an inappropriate amount of influence over the methodology that the 
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designer uses. Courts hoping to reduce both these problem might encourage corporations to hire 

reputable survey firms to conduct these surveys by granting corporations something like the 

business judgment rule unless a plaintiff can allege intentional wrongdoing in the decision to 

engage a particular consultant.  Existing organizations that produce statistical surveys would 

have an easy time entering the shareholder survey market and would carry an established 

reputation. Moreover, over time it is likely that statisticians who are hired to conduct such 

surveys for corporations would converge on a standard methodology. Although the same has not 

happened in political races, a large part of this problem is that election forecasters tinker with 

results based on their informed assumptions about what shape the electorate will take on election 

day; shareholder elections are much more straightforward.  Yet despite the existence of some 

plausible ways of dealing with the dangers of fraud and litigation costs, it is possible that these 

difficulties could make the switch from proxy voting to survey sampling unattractive.  

A second potential problem with the survey sampling approach is the uncertain affect it 

may have on the market for corporate control.  Indeed, this is particularly troubling as some 

corporate law scholars “expect voting to serve its principal role in permitting those who have 

aggregated equity claims to exercise control.”150 In a survey sampling system there is no 

guarantee that the purchase of 50.1% of the shares also will give the purchaser the right to 

control corporate policy.  And yet, it is also at least possible that if one were to purchase of 33% 

of the shares, one would wind up controlling over 50% of the shares selected by the survey 

designer. Switching from the proxy voting system to a survey sampling system would clearly be 

a game changer in regard to the market for corporate control, and a better understanding of the 

dynamics of survey-based elections is necessary before corporate governance activists begin 

pushing for such changes.  
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Despite these potential drawbacks and avenues for future research, survey sampling 

remains a viable possibility for the corporation.  Indeed, one clear advantage that also needs to be 

explored is that when the number of ballots shrinks from the tens of thousands to just a few 

hundred, it is much easier to find out information about the ballots, including, potentially, 

whether they were lent out as part of one of the newfangled vote buying operations described by 

Hu and Black. The current corporate voting system was developed in era were statistics was still 

a nascent subject, and such elections are essentially no different from the long discredited straw-

poll. Surely statisticians, political scientists, and corporate law scholars can come together and 

develop a better system for revealing shareholder preference, one rebuilt using all the insights 

and technical know-how developed over the course of the 20th century. 
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